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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
STATE OF UT AH7 / 
Plaintiff/Respondent 
vs Case No 990117-CA 
TRACEY JOE MCCLOY Judge. 
Defendant/Appellant Priority No. 2 
BRIEF OF APPELLANT 
JURISDICTIONAL STATEMENT 
This appeal is from a final order and judgment finding Appellant guilty of one 
count of Possession of a Controlled Substance with Intent to Distribute in violation 
of Section 57-37-8 U.C.A. (1953), as amended, a First Degree Felony, one 
count of Possession of a Controlled Substance with Intent to Distribute in violation 
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of Section 57-38-8 U.C.A. (1953) as amended, a Second Degree Felony and one 
of violation of the Drug Paraphernalia Act, Possession with Intent to Use a 
Controlled Substance in violation of Section 58-37A-5(1) U.C.A., a Class B 
Misdemeanor, after a jury trial empaneled by the Honorable Roger S. Dudson, 
Second District Court judge on December 10 and 11, 1999. 
On January 14, 1999, the Defendant was ordered to serve a term of five (5) 
years to life on the First Degree Felony and a term of one (1) to fifteen (15) years 
on the Second Degree Felony, with the terms to run consecutive. The Class B 
Misdemeanor sentence was merged with the Felony sentences. 
The notice of appeal was filed with this Court. 
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW 
1. Did the Trial Court commit reversible error when it 
failed to suppress evidence obtained by a search warrant 
that was based upon an affidavit grossly lacking in probable 
cause and an insufficient record exists to permit this Court 
to review the Findings of Fact and Conclusions at Law? 
2. Did defense counsel deny Appellant's right to effective 
assistance of counsel in violation of his constitutional right 
to counsel as guaranteed by the United States 
Constitution, VI Amendment; the United States 
Constitution, XIV, Section I, Section 7, and 12, see also 
Strickland v. Washington, 466 U.S., at 667, 104 S. CT 
2852 (1984); State v. Templin. 805 P 2d 182 M 990) . 
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STANDARD OF REVIEW 
1. In reviewing the magistrate's finding of probable cause to support a 
search warrant based on an affidavit, we will find the warrant invalid only if the 
magistrate, given the totality of the circumstances, lacked a "substantial basis" for 
determining that probable cause existed. In conducting this review, we will consider 
the search warrant affidavit in "its entirety and in a common sense fashion" and give 
"great deference" to the magistrate's decision. The affidavit must support the 
magistrate's decision that there is a "fair probability" that evidence of the crime will 
be found in the place or places named in the warrant. State v. Thurman 846 P. 2nd. 
1256 (Utah 1993), State v. DeCorso 370 Utah Adv. Rep. 11 , at 17 (1999) 
2.The Appellate Court must decide if the trial record was adequate to permit 
decision on the issues where the Appellant is now represented by counsel, other 
than trial counsel. Further, where ineffective assistance of counsel is raised for the 
first time on appeal, the Appellate Court must determine, as a matter of law, 
whether the Appellant was denied effective assistance of counsel. State v. Callahan, 
826 P 2d 590 (Utah App. Ct. 1993). In this case, Appellant must establish: 
(A) That his counsel's performance was so deficient as to fall below an 
objective standard of reasonableness; 
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(B) But for his counsel's deficient performance, there is a reasonable 
probability that the outcome of the trial would have been different. 
Defense counsel's failure cannot be deemed trial strategy, in that there was no 
possible benefit for the Appellant from counsel's failure. State v. Hovator, 914 P. 
2d 37 (Ut ah 1996). Defense counsel failed to review the record and videotapes 
of a prior suppression hearing on a Motion to Suppress filed by the Appellant, pro 
se, nor introduce additional witnesses at the June 26, 1998 suppression hearing.. 
STATEMENT OF THE CASE 
The Appellant was found guilty of one count of Possession of a Controlled 
Substance with Intent to Distribute in violation of Section 58-37-8, U.C.A. (1953) 
as amended, A First Degree Felony, Possession of a Controlled Substance with Intent 
to Distribute in violation of Section 57-37-8 U.C.A. (1953) as amended, a Second 
Degree Felony, and violation of the Drug Paraphernalia Act, Possession with Intent 
to Use a Controlled Substance, Section 58-37A-5(1) U.C.A 1953, as amended 
after a jury trial empaneled by the Honorable Roger S. Dutson, Second District 
Court ]udge on December 10 and 11, 1998 (T. Vol II at Pg's 160-61 and also R. 
Vol II at Pg's 160-61) 
On June 28, 1998 the Trial Court held a hearing on the Defendant's motion 
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to suppress evidence before the trial of the Appellant. (R. Suppression Hearing at 
P. 1) The suppression hearing was to argue the Appellant's motion to suppress all 
evidence obtained through the execution of the search warrant, which was filed 
through his counsel, James M. Rettalick. (R. Suppression Hearing PI.) At the 
outset of the hearing the Trial judge indicated to the Appellant's Counsel that the 
Court had some prior evidentiary proceedings, which he believed that the 
Appellant's counsel was aware of, that the proceedings dealt with the same types of 
issues, and that the Appellant was not represented by counsel. (R. Suppression 
Hearing Pg's 1 -2) The Trial judge ask Defense Counsel if he had a chance to review 
the record or the videotapes. Defense Counsel replied that he had not reviewed 
either the record or the tapes. ( R. Suppression Hearing P. 2) The Court then stated 
that there had been some evidence present in a prior hearing relating to the 
suppression of the evidence to be presented in this case. ( R. Suppression Hearing P. 
2) Both Defense Counsel and Counsel for the State agreed to submit the suppression 
motion to the Court after oral argument on the merits of the motion. (R. 
Suppression Hearing P 2-3) Both Defense Counsel and Counsel for the State made 
oral argument to the Court on the Motion to Suppress the evidence obtained by 
execution of the search warrant. The Court took the motion under advisement. ( 
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Suppression Hearing P. 29) There is no specific ruling by the Court in the Record of 
its decision on the Motion to Dismiss, but the Trial Court allowed the State of Utah 
to call witnesses to testify as tol items found in the residence on the execution of the 
search warrant and also introduce various exhibits as evidence found therein. ( T. 
VollPg's 106-117, 120-123,, 127-168) 
STATEMENT OF FACTS 
On the 14th of March, 1997 Agent Mark L Acker, a member of the Weber-
Morgan Strike Force prepared an Affidavit requesting that a search warrant be issued 
to search the residence of the Appellant at 1612 Kiesel Ave, Ogden, Utah for 
narcotics. Agent Acker submitted the affidavit to the magistrate who issued the 
search warranty T. Vol I, Pg's99-100) On the same date at approximately 4:00 
P.M. Officers ]eff Clark and Norman Hall of the Ogden City Police Department 
served the warrant on the residence at 1612 Kiesel Ave, in Ogden, Utah (T. 
Volume I, Page 103) Nobody answered the door, when the Officers announced 
they were from the police, with a search warrant. (T. Volume I, P. 104) 
The officers then forced the door open, and the officers proceeded to search 
the premises. (T. Volume I P. 106) The Officer's found numerous items in the 
house, which Officer Acker was allowed to testify to, and which were admitted as 
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evidence. (T Volume I, Pg's 106-117,120-123,127-168) 
Prior to the trial the Trial judge scheduled a hearing on the Defendant's 
Attorney's motion to suppress all evidence obtained under the search warrant 
executed on March 14, 1997 (T. Suppression Hearing P. 1) James M. Retallick 
filed the motion and appeared at the suppression hearing for the Appellant ( T. 
Suppression Hearing, P. 1) At the beginning of the hearing the Trial Judge informed 
Mr. Retallick that there had been some prior evidentiary proceedings, which were on 
the same issue, but where the Appellant was not represented by an Attorney. The 
Trial Judge asked Counsel if he had reviewed the record or the videotapes. Mr. 
Retallick informed the Judge he had not reviewed either the record or the 
videotapes. ( T. Suppression Hearing Pg's 1 -2) 
Both the Counsel for the State of Utah and Counsel for the Appellant agreed 
to submit the motion to suppress on the basis of the affidavit previously submitted 
and oral argument before the judge. (T. Suppression Hearing Pg's 2-3) The Judge 
allowed both Counsel to make oral arguments for and against the granting of the 
motion to suppress the evidence obtained by reason of execution of the search 
warrant. ( T Suppression Hearing Pg's 4-23) 
SUMMARY OF ARGUMENT 
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This is an appeal from convictions of one count of Possession of a Controlled 
Substance with Intent to Distribute in violation of Section 58-37-8 U.C.A. (1953 
as amended, a First Degree Felony, Possession of a Controlled Substance with Intent 
to Distribute in violation of Section 58-37-8 U.C.A. (1953) as amended, a Second 
Degree Felony and one count of the Drug Paraphernalia Act, Possession with Intent 
to Use a Controlled Substance in violation of Section 58-37A-5( 1) U.C.A. 1953, 
as Amended after a trial by a jury empaneled by the Honorable Roger S. Dutson on 
December 10 and 11 , 1998 
The Appellant claims in his Motion to Suppress evidence obtained by 
executing the search warrant that the evidence contained in the affidavit executed by 
Officer Mark Acker was insufficient to justify the issuance of a search warrant. 
Further that the record is insufficient for this Court to review the Findings of Fact 
and Conclusions of Law upon which the Trial Counsel denied the Motion to 
Suppress. State v. Genovesi 871 P. 2nd 547 (Utah App. 1994) 
The Appellant further claims that the Defendant received ineffective assistance 
of counsel in violation of his constitutional right to counsel as guaranteed by the 
United States Constitution, VI Amendment, United States Constitution, XIV 
Amendment; Utah Constitution Article 1, Sections 7 and 12 as set forth in 
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Strickland v. Washington, 466 U.S. at 667, 104 S. Ct. 2052 (1954) and State v 
Temolin 805 P. 2d 182 (1990) The Appellant's counsel was ineffective in 
attending a Suppression hearing without reviewing the record or videotapes of a 
hearing on a prior suppression motion filed by the Appellant, pro se. and failing to 
introduce any evidence at the suppression hearing. 
ARGUMENT 
POINT I 
THE TRIAL COURT COMMITTED REVERSIBLE ERROR 
WHEN IT FAILED TO SUPPRESS EVIDENCE OBTAINED 
BY A SEARCH WARRANT BECAUSE THE RECORD 
AND THE FINDING OF FACT AND CONCLUSION OF 
LAW ARE SO LACKING IN DETAIL THAT THE TRIAL 
JUDGE IN GOOD FAITH COULD NOT HAVE MADE 
A DECISION NOT TO SUPPRESS THE EVIDENCE 
OBTAINED PURSUANT TO THE SEARCH WARRANT. 
The Appellate Court grants substantial deference to the trial court's findings of 
fact, only when the findings"' disclose the steps by which the ultimate conclusion on 
each factual issue was reached/" State v. Genovesi 871 P 2d 547 (Utah App. 
1994) State v Marshall 791 P. 2d 880, 882 n. 1 Moreover, Utah Rules of 
Criminal Procedure 12(c) requires the trial court to specify its findings on the record 
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when resolution of factual issues is necessary to the disposition of a motion. The 
issues presented in search and seizure cases are highly fact sensitive, the findings of 
fact must be sufficiently detailed to allow the court to meaningfully review the trial 
court's decision State v. Loveeren, 798 P. 2d 767, 770 (Utah App 1990) 
Likewise, the trial court's conclusions of law must also be sufficient to allow for 
adequate appellate review. State v. Pharris, 846 P. 2d 454, 465 ( Utah App) 
(requiring trial courts to record sufficient conclusions of law on all evidence relevant 
to its decision in order to facilitate appellate review), cert. Denied, 857 P. 2d 948 
(Utah 1993) 
In the case at bar, the first motion was filed by the Appellant, pro se ( R. at Pg 
226) The initial Court hearing was scheduled by the Trial Judge on April 27, 1998. 
(R. At Pg 224) The minute entry in the record indicates that Counsel for the State 
and the Defendant, pro se, gave arguments on the Defendant's motion to suppress. ( 
at pg 236) On or about June 5, 1998 the Defendant was represent by Mr. James 
M. Retailick of the Weber County Public Defenders Association, and who in behalf of 
the Appellant filed a new motion to suppress evidence. ( R at Pg's 254-257) There 
is no transcript or videotape available of any hearings prior to the court's hearing on 
June 26, 1998. 
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The Trial ]udge in his memorandum decision on the Defendant's motion to 
suppress evidence obtained by reason of the execution of the search warrant states: 
"This matter is before the court on Defendant's Motion to 
Suppress Evidence. This court has become very familiar 
with the facts of the case, having held several hearings, 
initially filed by Defendant, acting pro se, and subsequently, 
by his attorney. ( R at Pg 268) 
A portion of the facts upon which the Trial Judge bases his memorandum 
Decision on the Defendant's Motion to Suppress are not contained in the record, nor 
are set forth in the Memorandum Decision. In the decision the Trial Judge 
acknowledges there was information in the search warrant affidavit which should not 
have been included, including other arrests, Defendant's records, etc. The Court also 
finds that the Ogden Police were very zealously attempting to charge this Defendant 
with criminal offenses. This is based on the facts arising in this case and the Court's 
history with this case and collateral cases involving the Defendant. There was 
egregious conduct by the officers during the execution of this or other warrants, 
including the shooting of the Defendant's dog, letting it lie on the ground without 
providing humane treatment for some time, and the dog eventually died from the 
injuries and insensitivity of the police. The Court notes that in a prior case the police 
conducted a search warrant and confiscated a great volume of evidence and when the 
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court ordered that the police either release certain items confiscated or bring charges 
justifying retention of that evidence, the court was initially stonewalled by the 
prosecution and/or police department in getting items released which should not 
have been retained. The court has taken this police/prosecution position into 
consideration in reviewing the claims of the Defendant in this case. (R. At Pg's 268-
69) 
The Trial Judge in his memorandum decision acknowledged that the affidavit 
contained no separate evidence regarding the reliability of any informant, but 
concluded that such failure is not fatal. R at P 269) The Trial Court then recited the 
fact that the officer was a twelve year veteran with numerous experience in drug 
cases. Further he recited in his affidavit numerous items of information that he 
received from other police officers in the area., all of which were received without 
any other supporting evidence. R at Pg's 269-271) 
This Court in the case of State v. Covington 904 P 2d 209 (Utah App. 
1995) upheld the issuance of a search warrant where the affidavit was 
based on: 
1. The personal interview of an individual who claimed she had purchased 
drugs at the Defendant's residence. 
2. The individual has a substantial criminal history including longtime 
12 
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involvement with controlled substances 
3. Officers have verified from personal observation that a individual involved 
in drug traffic resides at that address. 
4. Officers have been receiving tips regarding this residence from numerous 
sources during the past year. The information consistently indicates that controlled 
substances are being sold from that location. 
5. Officers have conducted surveillance at various times during the past six 
months and have arrested people residing in the building and found drug 
paraphernalia and controlled substances including methamphetamine. 
In the instant case the affidavit only recites that numerous tips have been 
received that controlled substances are being sold at the Appellant's address and 
details the officers who are alleged to have received the tips. There appears to be no 
independent verification of the facts related by various officers, each of which was 
told that he received the information for an informer. 
Since a portion of the record upon which the Trial ]udge made his conclusion 
to deny the Motion to Suppress is not available and his finding of fact and 
conclusions of law are not supported by the record, the Appellant's conviction and 
sentences should be reversed and the case remanded for a new trial. 
POINT II 
Did defense counsel deny Appellant's right to effective 
assistance of counsel in violation of his constitutional right 
to counsel as guaranteed by the United States Constitution, 
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VI Amendment, United States Constitution XIV 
Amendment; Utah Constitution, Article I, Sections 7 and 
12, see also Strickland v. Washington, 466 U.S. at 667, 
104 S. Ct. 2052 (1984); State v. Temolin 805 P 2d 182 
(1990). 
Both the United States Constitution and the Utah Constitution guarantee 
persons charged with a criminal offense the right to effective assistance of counsel to 
assist in their defense. See U.S. Constitution, Amendment VI, U.S. Constitution 
Amendment XIV, Utah Constitution, Article 1, Section 12; see also Strickland v. 
Washington, Supra, 466 U.S. at 667, 104 S. Ct. 2052 (1994) and State v. 
Temolin 805 P. 2d 182 (1990). Appellant was denied his constitutionally 
guaranteed right and therefore the trial Court's final Judgment and Order must be 
reversed. To successfully assert a claim to ineffective assistance of counsel, the 
Appellant must show that: 
(1) His counsel's performance was objectively deficient; and 
(2) That there exists a reasonable probability that but for his counsel's 
deficient conduct, the verdict would have been more favorable to the 
Appellant. State v. Hovator, 914 P. 2d 37 (Utah 1996); State v. 
TempJin, Supra, at 186-187; Strickland v.Washington, 466 U.S. Supra 
at 688. 
In this case, the Appellant's counsel filed on or about June 5, 1998 a Motion 
to Suppress Evidence. The Trial Court scheduled a hearing on the motion on June 
14 
STATE OF UTAH VS MCCLOY 
Case Number 990117-CA 
26, 1998. Prior to that date the Court had held at least one hearing on the 
Appellant's pro se motion to suppress. The Court asked Appellant's counsel if he 
had an opportunity to review the record or the videotapes. The Appellant's counsel 
replied that he had not reviewed either the record or the videotapes. (T. Suppression 
Hearing P. 2) Nevertheless, he did not present any additional information to support 
his motion to dismiss, merely arguing to the Court for granting the Motion to 
Suppress. 
The failure to review the record or the video tapes, or present any evidence in 
support of his Motion to Suppress created no advantage for the Appellant. Trial 
counsel's performance was so deficient that it fell below an objective standard of 
reasonableness, in that it deprived the Appellant of his right to support his Motion to 
Suppress the evidence obtained at the search of the Appellant's residence and was 
the sole basis upon which the Appellant was found guilty of the two felonies and the 
one misdemeanor. The Appellant's position that but for his counsel's deficient 
performance in preparing his defense, there is a reasonable probability that the 
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Appellant is entitled to a new trial because the Trial Court erred in not 
suppressing the evidence obtained by execution of the search warrant and that he was 
denied effective assistance of counsel with regards to review the record and 
videotapes of a prior hearing on the Appellant's pro se motion to suppress, nor 
present evidence to the Trial Court supporting his motion to suppress evidence. 
DATED this^Zi^ of ]une, 1999 
MKCIRIIJE RICHAF$& 
Attorney for Defendant/Appellant 
CERTIFICATE OF MAILING 
I hereby certify that a true and correct copy of the above and foregoing Brief 
of Appellant was posted in the United States mail, postage prepaid, on this )G A 
day of June, 1999 and addressed to: 
]an Graham 
Attorney General 
Heber M. Wells Building 
160 East 300 South, 6th Floor 
P.O.Box 140854 
Salt Lake City, Utah 84114-0854 
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IN THE 2nd District COURT 
Weber COUNTY, STATE OF Utah 
AFFIDAVIT FCR SEARCH WARRANT 
i undersigned being first duly swom, deposes and says; 
it the affiant has reason to believe that: 
the person(s) of: 
Traeey J. McCioy, W, M, 5' 10", ISO, Mod, Blonde hair, Blue eyes, DOB 
6/18/67 SSN 528080365; Ut D/L #146747099 
it on the premises known as: 
1612 Kiesel Ave, Ogden, Utah, Deer Front door on west side, Wood frame, 
White colored house. Covered porch, large square pillars supporting porch, 
Address numbers 1612 on one of the posts. Rear door located at the s/e 
corner of the house. Driveway located on the north side of house, 
the City of Ogden, County of Weber, State of Utah, there is 
* certain property or evidence described as; 
—MARIJUANA, a green leafy substar.ee in dried form. 
-Materials used to package marijuana, specifically, plastic 
sandwich bags > 
-Materials for using marijuana: 
1. Cigarette papers, email sheets of flammable paper with 
adhesive on one side, 
2* Pipes, used to smoke marijuana, 
3. Roach clips, used to hold"a marijuana cigarette while 
being smoked. 
-Personal notes, records of narcotic transactions, listing names, 
dates, amounts sold. 
-METHAMPHETAMINE, a yellowish white powdery substance. 
-Materials for packaging methamphetamine, specifically small 
plastic baggies. 
-Materials for using methamphetamine, including hollow tubes for 
snorting methamphetamine, small spoons for snorting 
methamphetamine, mirrors for holding methamphetamine while being 
snorted, razor blades for cutting methamphetamine into lines, 
-Scales for weighing itietharnphetamine. 
-Cut, substance used to dilute the methamphetamine. 
-Cash and evidence of illegal narcotics transactions. 
d that said property or evidence; 
s unlawfully acquired or is unlawfully possessed, 
s been used to commit or conceal a public offense. 
11 be used to commit or conceal a public offense. 
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evidence of illegal conduct. 
tacts establishing the grounds for issuance of a search warrant are: 
r Affiant is Agent Mark L. Acker 
iant is currently assigned as an Agent with the Weber Morgan Narcotics 
Lke Force* Affiant is designated to investigate narcotics sales and 
session offenses occurring in the Weber and Morgan County areas. 
iant is employed as a Police Officer with the Ogden Police Department and 
been so employed for 12 years. 
iant was assigned to the Ogden Police Detective Division for 5 years. 
ing the assignment with the Detective Division affiant was involved in 
erous operations that involved trading stolen property for cash and 
cotics, During that period of time affiant often worked closely with the 
er Morgan Narcotics Strike Force, and on occasion with the Davis Metro 
ike Force* These investigations involved surveillance, visual and 
ctronic, documentation, controlled buys, confidential informant (CI) 
trol, and the drafting and serving of numerous search warrants. These 
estigations resulted in arrests, successful prosecution, property 
overy, and the recovery of illicit narcotics. 
iant is a graduate of the Utah Police Standards and Training Academy. 
iant is a graduate of the Utah Police Standards and Training Drug Academy, 
iant has successfully completed the Drug Enforcement Administration (DEA) 
oration jetway Airport/Train Station/Small Package Interdiction School. 
:iant has attended the 1995 and 199G Utah Narcotics Officers Association 
Lual training conferences and received training in narcotics 
'estigations, CI management, electronic and visual surveillance techniques, 
Ler cover investigations, clandestine methamphetamine laboratories, and 
ier drug interdiction instructions, 
Jiant received a block of training in Narcotics related Financial 
restigation in February of 1996. 
:iant has received several Ogden Police Department good work awards, and 
:eived the Business Leaders Against Organized Crime (BLOCK) Officer of the 
ir award for exceptional Police work for property sting operations 
iducted while working in the Detective Division. Your affiant was awarded 
5 Ogden City Police Department Employee of the Month for August of 1996. 
ir affiant was awarded the Utah Narcotics Officers Association (UNOA) 
rcotics officer of the year for the State of Utah, Region 1, in September 
1996. 
During the first week of February of this year your affiant was 
itacted via telephone by an area resident about suspected drug sales 
tivity at 1612 Kiesel Ave. and the involvement in that activity by the 
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.dent there; who is Tracey McCloy, The citizen complainant told your 
.ant that there is heavy vehicle and pedestrian traffic at this residence, 
i numerous people in and out of the house all hours of the day and night, 
complainant told your affiant that much of the traffic in and out of this 
se is short term, with the visitors staying for short periods of time, 
.e others will stay for an hour or so. The complainant told your affiant 
; the traffic and activity peaks on Friday nights and continues on through 
weeksnd. The complainant also claims to have seen people bring VCRs, 
;eos and other property items to this house. The complainant lives in the 
i, has witnessed this activity personally, and was very concerned about 
activity. 
Your affiant knows through experience that heavy short term traffic, 
particular on weekends, is a indication of drug sales and use. In 
Ltion the report of individuals taking property items into this residence 
ceases the likelihood of illegal activity* Your affiant is aware that the 
3e of property, often stolen property, is becoming increasingly popular 
i thQ drug community. Based en the complaint your affiant began an 
sstigation into suspect Tracey Jc$ McCloy at 1612 Kiesel Ave. 
Shortly after taking the telephone complaint your affiant had a 
Hussion with Agent Vanorden concerning Tracey McCloy and his residence at 
2 Kiesel. Your affiant learned from this conversation that Agent Vanorden 
been involved with a confidential informant (CI) who is familiar with 
cey McCloy. This informant told Vanorden that methamphetamine could be 
chased at McCloy1s residence readily. The informant also told Vanorden 
t a great deal of stolen property from the Ogden area is being traded for 
hamphetamine at McCloy's residence, According to the informant Tracey 
loy is involved in the sales of nethairphetamine and the stolen property 
de. Your affiant learned from Agent Vanorden that this informant has 
ducted at least five controlled narcotics buys under the direction of 
nt Vanorden which have resulted in multiple arrests and convictions, 
erated at least two successful search warrants, and resulted in the 
zure of illegal narcotics. The information this informant has provided to 
nt Vanorden has proved reliable. 
The citizen who called this complaint in to your affiant also 
yided your affiant with a list of license plate numbers that the citizen 
ied down from vehicles making szc^s at Tracey McCloyfs residence at 1612 
sel. Your affiant conducted registration checks on these vehicle license 
bers and found that at least three of these vehicles are registered to 
ividuals reported to be involved in narcotics use, and at least one 
ividual who has a history of thefts. At least one of these individuals 
iws, through an Ogden Police computer records check, to be an associate of 
.cey McCloy. 
on 3/13/97 your affiant was contacted by Agent Brad King, Davis 
,nty ^ Metro Narcotics with information concerning suspect Tracey McCloy at 
.2 Kiesel. I learned from Agent King that within the past four days Agent 
ig has conducted two controlled narcotics buys from the residence at 1612 
>sel.B Agent King used an informant (CI) and an unwitting informant to 
:omplish these buys. A quantity of methamphetamine was purchased from that 
lidence during each of the buys, Agent King used CI control methods, 
iluding searching the CI before and after the transaction, placing a 
msmitter on the CI and monitoring the transaction electronically and 
sually. Agent King and^assisting-Agents also followed the CI and the 
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tting informant to 1612 Kiesel. During one of the buys a Davis Metro 
otics agent, working in an undercover capacity, went with the CI and the 
tting informant, and observed the unwitting go into 1612 Kiesel to make 
purchase. During the other transaction Agent King and assisting agents 
essed the same unwitting go into the same residence at 1612 Kiesel, and 
back out of the residence after the purchase was made. The purchased 
from both buys was field tested by Davis Metro agents and found positive 
amphetamines. 
On the same date, 3/13/97, your affiant received additional 
irmation from Agent Brad King, Davis Metro Narcotics, concerning 
.vities at 1612 Kiesel, Agent King informed your affiant that his agency 
>sted another suspect, in Davis County on drug related charges on March 
L. This person is not connected with the investigation that Agent King 
been conducting at 1612 Kiesel. The person who was arrested told Davis 
:o agents that he/she is buying methamphetamine from a male by the name of 
:ey who lives in Ogden, in a white house on Kiesel, between 16th and 17th 
»ets . This same person also told Davis Metro agents that this Tracey has 
.en property, such as stereos, in his residence. The arrested person 
ims that Tracey never leaves his house, and sells up to ounces of 
lamphetamine at a time from his house. This information is very similar 
;he information received on citizen complaints and from other informants. 
:her grounds for issuance of a search warrant are attached hereto and 
:>rporated herein. 
c affiant has verified the above information from the confidential 
Drmant{s) to be correct and accurate through the following independent 
sstigation; 
Your affiant has searched Ogden Police computer records and found 
ormation concerning suspect Tracey McCloy and reported activities at his 
idence, 1612 Kiesel Ave. Your affiant located another citizen complaint 
en in December of 1996. The complaint stated that two individuals are 
ing methamphetamine from a person who lives at 1612 Kiesel. The complaint 
o stated that guns and stolen property are being sold from that address, 
r affiant is familiar with one of the names given in that complaint as a 
son who buys methamphetamine from 1612 Kiesel. Your affiant knows that 
son to be involved in the sales and use of methamphetamine, Your affiant 
learned this information from another informant who has worked with your 
iant within the past three months. Your affiant has also been involved in 
cotics cases in which this person was a suspect. 
Your affiant has located at least one other complaint taken in 
ember of 1996 that specifically names Tracey McCloy as a person who sells 
hamphetamine and marijuana. The complaint also specifies the address of 
2 Kiesel where Tracey McCloy lives and sells drugs from. 
Your affiant has located at least one other complaint of suspected 
,g use/sales at 1612 Kiesel dating back to 1995. 
Your affiant has found verification through Ogden Police computer 
:ords that Tracey Joe McCloy has given an address of 1612 Kiesel Ave. as 
! residence. Case information shows that address reported as being Tracy 
!loyfs address as recent^as October of 1996. Your affiant has also found 
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Tracey McCloy has a prior drug distribution arrest as recent as 1995, 
arrests prior to 1995, has been a suspect in a drug sales case in 1994, 
was the suspect in yet another complaint of suspected drug involvement in 
Your affiant has also located in the State Wide Warrant system an 
Lve protective order, listing Tracey Joe McCloy, DOB 6/18/67 as the 
)ondent, and listing his address as 1612 Kiesel, This information matches 
information your affiant has found for suspect Tracey McCloy named in 
j affidavit. 
Your affiant knows Tracey McCloy to be involved in the use of illicit 
:otics, as well as his involvement in the sales of these drugs. Your 
Lant has. learned through experience that individuals involved in the sales 
use of narcotics often carry a quantity of the drug on their person, as 
as drug paraphernalia and cash "proceeds from the sales of drugs. 
:otics sold at street level quantities are easily concealed on a person. 
Your affiant has personally observed the residence at 1612 Kiesel 
and has the observed the address numbers of 1612 on a pillar on the 
it porch of that residence. 
BEFORE, the affiant prays that the search warrant be issued for the 
zure of said items in the day time. 
SCRIBED AND SWORN TO BEF0R3 ME this 19 day of AW(AJj^ 
AFFIANT " ' ^ 7 
_ , 19. 
IW&Vk* 
JUDGE 
IN THE Ifad District COURT, 
IN AND FOR Weber COUNTY 
STAT3 OF Utah 
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IN THE 2nd District COUKT 
COUNTY OF Weber, STATE OF Utah 
SEARCH WARRANT 
roof by Affidavit under oath having been inade this day before me by Mark L. 
cker, I am satisified that there is probable cause to believe that: 
n the person(s) of:
 m 
Tracey J. McCloy, Wr M, 5' 10", ISO, Med, Blonde hair, Blue eyes, 6/18/67, 
SSN 52808C3SS; Other features are: Ut D/L #146747099 
>n the premises known as: 
1612 Kissel Ave, Qgden, Utah Door Front door on west side, Wood frame, 
White colored house. Covered perch, large square pillars supporting porch. 
Address numbers 1612 on one of the posts. Rear door located at the e/e 
corner of the house. Driveway located on the north side of house. 
In the City of Ogden, County of Weber, State of Utah, there is now being 
possessed or concealed certain property or evidence described as; 
-MARIJUANA, a green leafy subsrar.ee in dried ^  form. 
-Materials used to package marijuana, specificallyr plastic 
sandwich bags. 
-Materials for using marijuana: 
1. Cigarette papers, small sheets of flammable paper with 
adhesive on one side, 
2. Pipes, used to smoke marijuana, 
3. Roach clips, used to hold a marijuana cigarette while 
being smoked. 
•Personal notes, records of narcotic transactions, listing names, 
dates, amounts sold. 
-METHAMPHSTAMINE, a yellowish white powdery substance. 
-Materials for packaging methamphetamine, specifically small 
plastic baggies, 
-Materials for using me thainphet amine, including hollow tubes for 
snorting methamphetamine, small spoons for snorting 
methamphetamine, mirrors for holding methamphetamine while being 
snorted, ra2or blades for cutting methamphetamine into lines, 
-Scales for weighing methaTnphe t amine. 
-eat, substance used to dilute the me thamphetamine. 
-Cash and evidence of illegal narcotic transactions. 
and that said property or evidence: 
Was unlawfully acquired or is unlawfully possessed. 
Has been used to commit or conceal a public offense-
Will be used to commit or conceal a public offense. 
Is evider.ee of illegal conduct . 
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DU a r e t h e r e f o r e commanded i n t h e day t ime t o make a s e a r c h o£ t h e above 
imed o r d e s c r i b e d p e r s o n ( s ) , v e h i c l e is), and p r e m i s e ( s ) f o r t h e h e r e i n above 
itned o r d e s c r i b e d p r o p e r t y o r e v i d e n c e and i f you f i n d t h e same o r any p a r t 
t e r e o f , t o b r i n g i t f o r t h w i t h b e f o r e roe a t t h e 2nd D i s t r i c t Cour t , County of 
sbe r , S t a t e of Utah , o r r e t a i n such p r o p e r t y i n y o u r c u s t o d y , s u b j e c t t o t h e 
rde r of t h i s cour t« 
[VEN UNDER MY HAND and d a t e d t h i s ' T day o f . 
^ T T r g ng THE PEACE PC 
MAGISTRATE OF THE 2nd D i s t r i c t COURT. 
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IN THE SECOND JUDICIAL DISTRICT COURT, STATE OR UTAH 
WEBER COUNTY, OGDEN DEPARTMENT 
STATE OF UTAH * 
Plaintiff * MEMORANDUM DECISION 
v. * 
TRACY J. MC CLOY, * Case No. 971900382 FS 
Defendant * Judge Roger S. Dutson 
This matter is before the court on Defendant's Motion to Suppress Evidence. This court 
has become very familiar with the facts of the case, having held several hearings, initially filed 
by Defendant, acting pro se, and subsequenth". by his attorney. The court has read the file in it's 
entirety several times and attempted to sort out the facts. A previous decision was filed by the 
court in about April of this year, and some of the issues are the same as were discussed in that 
earlier decision. Other issues however, are raised in this motion 
In the present motion, Mr. McCloy asserts that the police have dealt with him unfairly, 
vith undue harshness and unethically and asserts that because of that fact, the facts the 
lagistrate relied on are insufficient and challenge the validity of a search warrant. Additionally, 
e claims the facts that the affidavit for the search warrant did not show the 'unwitting' 
formant to be reliable that the magistrate did not have adequate reliable information upon 
lich to issue the search warrant in question. He claims the affidavit includes such items as 
or alleged criminal misconduct of Defendant, other arrests by another officer which was 
judicial information relied on by the issuing magistrate, and other similar issues. 
First, the court acknowledges there was information in the search warrant affidavit which 
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telephone by a purported resident near Defendant's residence. The complaint asserted heavy 
short term traffic, both vehicular and pedestrian, with numerous different people, staying only for 
short periods of time, as well as some staying longer. Such traffic peaked on Friday nights and 
continued through the weekends. Some of these visitors brought VCR's, stereos and other 
property to this house. Based on affiant's experience, this was common where drugs were being 
sold so he began investigating the complaint. Affiant received additional information from 
another agent asserting that a confidential informant had asserted that drugs could be purchased 
from Defendant. This second agent advised affiant that his CI had shown himself to be reliable 
in other specific instances. License numbers of vehicles going to the location were checked and 
it was determined by affiant that several of the vehicles registered owners were purportedly 
involved in drugs ofreceiving stolen property. Another agent, agent King from another county, 
provided information which should not be considered by a magistrate, but said agent King did 
provide information about two purchases of drugs at Defendant's residence within fours days 
before the affidavit was prepared, using a ;CT and an 'unwitting informant' to make those buys. 
He explained that the CI was wired and observed going into the residence by an undercover 
agent and the unwitting buyer was observed, and the drugs field tested positively for 
imphetamines. The affiant then included much improper information about Defendant's 
urported criminal history and his suspicions about Defendant being involved in illegal drug 
;tivities, some of said information which this court construes as capable of being inflammatory 
wards the Defendant. 
Upon careful consideration of the totality of properly included facts, and in considering 
possibility of improper inflammatorv star^m^*- u~' 
overzealous attitude by the police towards the Defendant, the court concludes there was still 
more than adequate evidence in the affidavit to support the issuance of a search warrant and 
denies the Defendant's Motion to Suppress. 
Dated this 17th day of July, 1998. 
ROGER S< DUTSON, JUDGE 
CERTIFICATE OF MAILING 
I HEREBY certify that I mailed a true and correct copy of the foregoing memorandum 




2380 Washington Boulevard 
2nd Floor 
Ogden,UT 84401 
TRACY J. McCLOY 
Defendant 
1403 Grant Avenue 
Ogden, U T 84403 
TJQU.WirM, 
DEPUTY COURT CLERK 
JLA. 
1 MARK ACKER 
2 called by the Plaintiff, having been first duly 
3 sworn, was examined and testified as follows: 
4 MR. RETALLICK: That's your copy. I mean 
5 that's the one -- we're having one marked 
6 MR. ACKER: I might as well get it in so 
7 MR. RETALLICK: Did you mark that yet? 
8 THE CLERK: Defense or state? 
9 MR. RETALLICK: This defense exhibit 
10 MR. DAROCZI: I want this marked State's 
11 Exhibit 1 
12 MR. RETALLICK: Well -- all right. Let's 
13 just mark one as a State's exhibit, okay? We'll just 
14 rather than have two exhibits for the same thing, for 
15 hell's sake. 







BY MR. DAROCZI: 
Q Give us your name and occupation, sir. 
A My name is Mark Acker. I'm a police 
officer with the Ogden City Police Department. 
Q How long have you been a police officer, 
sir? 
A Just short of 14 and a half years. 
A5L 
Q And as of March of '97 last year, what was 
your assignment, sir? 
A At the time I was assigned to the 
Weber-Morgan Narcotics Strike Force. 
Q Tell the jury what that is. 
A The Strike force is a compilation of 
agencies in the area. It's a federally funded task 
force that involves investigates narcotics offenses 
in the use and sales of narcotics in the Weber and 
Morgan County area. 
Q How many agents basically? 
A Oh, Ogden provides seven agents and it 
varies from there. 
Q Different agencies provide their -- one or 
two - -
A They do. Some provide manpower and some 
provide the funds. 
Q There are on rotational basis? 
A They are. 
Q Okay. And when did you rotate in? 
A I rotated in in the summer of '94. 
Q '94. So as of March of '97 when this 
incident occurred, you had been there over three 
years? 
A Yes. 
A He did. 
Q He issued the search warrant? 
A Yes, he did. 
Q You took that search warrant and you 
executed; is that correct? 
A Yes, that's correct. 
Q How long after it was approved did you 
execute it? 
A Within a couple of hours. 
Q A couple of hours? 
A Yes . 
Q So it was immediately? 
A Yes. 
Q That was on March 14th? 
A March 14th, yes. 
Q Friday, what time of the day was it that 
you executed it? 
A I have it down ten minutes after four, 1610 
hours is military time, ten minutes after four. 
Q And this was for the address of 1612 
Kiesel? 
A Yes, it was. 
MR. DAROCZI: I think we can at this point 
toaybe we can dispose of this. I move to admit 
State's Exhibit 1? 
THE COURT: Do you have any objection to 
State's Exhibit 1 being admitted? 
MR. RETALLICK: Your Honor, there may be 
portions that we would object to. 
THE COURT: Very well. 
MR. RETALLICK: We will reserve that 
pending before submitting to the jury. 
THE COURT: All right. 
MR. RETALLICK: We'll allow him to testify 
and we can object on a line to line basis if 
necessary. 
THE COURT: All right. Any objections then 
may be heard further outside the hearing of the jury 
and we'll allow him to refer to it but not the 
contents unless there's stipulation. Go ahead. 
MR. DAROCZI: Okay. 
THE COURT: That is of the affidavit. Of 
the warrant, is there any objection to the warrant 
itself? 
MR. RETALLICK: There is not, your Honor. 
THE COURT: The warrant will be admitted, 
the portion of it. 
MR. RETALLICK: They've been mark as one 
exhibit. 
THE COURT: I understand, but that portion 
1 of it may be used without restriction. 
2 MR. DAROCZI: Thank you. 
3 BY MR. DAROCZI: 
4 I Q So tell us basically what happened then. 
5 How was search warrant executed at 1612 Kiesel? 
g A Would you like me to start with the 
7 briefing first? 
8 Q Thatf s fine. 
9 A All right. We conducted a briefing at the 
0 I Strike Force office at about 3:00 o'clock that same 
day. We sent agent Shawn Hamblin into the area to do 
what they call pre-surveillance at about that time. 
Q What does that --
A That means he watches the house, he watches 
for foot and vehicle traffic to see if there's 
anything extraordinary going on, look-outs, anything 
that we need to know of ahead of time, and we sent 
him down to do that. There was not a lot going on in 
radio and phone contact with him and he said there 
was some vehicle and foot traffic, not a lot. At 
least we had an idea that someone was home. 
Q Okay. 
A After the briefing, we loaded up the van, 
other detectives who were -- went with us went in 
their own private vehicles. We staged around the 
X NORMAN HALL 
2 called by the Plaintiff, having been first duly 
3 sworn, was examined and testified as follows: 
4 
5 DIRECT EXAMINATION 
6 BY MR. DAROCZI: 
7 Q Sir, give us your name and occupation. 
8 A Norman Hall, police officer with Ogden City 
9 Police Department. 
10 Q How long have you been a police officer? 
11 A Almost 20 years with Ogden City. 
12 Q And I see you've been decorated several 
13 times? 
14 A Yes, I have . 
15 Q Did you participate in executing a search 
16 warrant sometime after 4:00 p.m. March 14th, 1997, 
17 Friday, at the address of 1612 Kiesel Avenue in 
i8 connection with the Strike Force? 
** J A Yes, I did. 
Q Okay. As a matter of fact, were you the 
first officer to go up to the residence at that 
address? 
A Well, Officer Jeff Clark and myself in 
uniform would go to the residence and see -- knock 







1 he was not getting an answer, so we made a decision 
2 to go down. We pulled up in the front of house 
3 exiting the van in the order that the team was going 
4 in. All of the agents were dressed in ray jackets 
5 they say big yellow police down here and on the back, 
6 wearing badges also. Several of the officers as they 
7 approached the door announced again loudly police, 
8 search warrant, police, search warrant. The door 
9 wasn't opened so it was forced open. 
10 Q Okay. Did you enter then eventually? 
11 A Yes. 
12 Q Did you have the search warrant yourself? 
13 A Yes. 
14 Q We're at a point where I'm going to ask you 
15 if you searched and what if any contraband you found? 
U \ A Yes. 
J7 Q Could we have the box? 
*• MR. DAROCZI: Could we approach the bench 
If J at this point, your Honor? 
THE COURT: The bench? You may. 
(A discussion was had off the record.) 
THE COURT: Ladies and Gentlemen of the 
Jury, there is a legal issue that is presenting 
itself that is simply something beyond the 







\ decisions and hear evidence concerning that, 
2 therefore we're going to ask that you leave the 
3 courtroom, you'll go into the jury room. And as soon 
4 as we can get this issue resolved, then we'll call 
5 you back in here. 
g I admonish you not to discuss the case in 
7 any way with each other. Will you take the jury? 
8 Now did the bailiff get you any soda pop or anything? 
9 Because she has an obligation to do that, you see 
10 I You might want to make her buy her candy bars, too. 
11 I (Whereupon the jury was excused.) 
12 THE COURT: The jury has now been excused 
13 from the courtroom and we will hold a hearing on the 
14 I evidence. 
15 
U I CONTINUED DIRECT EXAMINATION 
U I BY MR. DAROCZI: 
Q Did you find any firearms, Agent Acker? 
A Yeah, we found a total of seven firearms. 
Q A total of seven? 
A Yes . 
Q Do you have photographs? 
A Yes . 
Q All right. Maybe we can --
A I don't have photographs of all of them but 
1 I have several. 
2 Q All right. 
3 MR. RETALLICK: Are these photographs that 
4 are going to be admitted into evidence? 
5 MR. DAROCZI: Yes. Then --
g THE COURT: They are going to be offered at 
7 least. 
3 MR. RETALLICK: I believe we made a 
9 discovery request and we never received these 
10 photographs. 
11 MR. ACKER: Those are the weapons. This is 
12 some of the paraphernalia. This is just some of the 
13 property that was stacked in the house. 
14 MR. DAROCZI: Since this -- this is not an 
15 evidentiary hearing, I don't know if we need to have 
16 them identified. 
17 THE COURT: Well, maybe not for this 
*8 J hearing except it may become relevant and we may have 
to make them a part of the record so it would 
probably be advisable him to mark them. 
MR. DAROCZI: All right. Why don't we take 
them out. Let's take them out. 
MR. ACKER: Okay. 
BY MR. DAROCZI: 
Q Hand me all the photos that contain --
1 A You want everything? 
2 Q Everything that has firearms in it, 
3 A Okay/ that's it. That's the firearms 
4 photos there. I have more pictures of this one 
5 that's been released if you want them more detaile 
6 photos. There's one in the back there. 
7 Q This is everything? 
8 A That's the gun photos, yes. 
9 MR. DAROCZI: We need to have them 
10 identified. 
11 THE CLERK: You want them marked 
12 separately? 
13 BY MR. DAROCZI: 
14 Q Okay. Could you identify Exhibits 1 
through 6, sir, for the record? 
A Okay. 
Q Those are one through six or two through 
six? 
THE CLERK: Two. 
BY MR. DAROCZI: 
Q Two . 
A Two through six. 
Q Two through six. What are those? 
A Number six, five, four, three and two. 
Q Okay. What are they, sir? 
J-LD 
1 I A These are weapons * This is a .22 caliber 
2 rifle on the rack. This is a .45 caliber pistol. 
3 Q Are those the weapons you found in 
4 execution of the search warrant? 
5 A Yes, yes. 
g MR. DAROCZI: What I propose, Judge, is 
7 that Mark Acker stand over h^re and we spread the 
8 photos in front of you and h£ can point to them --
9 with Counsel's permission, h§ can point to them 
Iff I because the Court needs to &<§e what was found and 
| I where. Is that okay with the Judge? 
P THE COURT: Well, bring Mr. McCloy up here. 
13 MR. DAROCZI: Okay. If you would bring 
R I them here. 
THE COURT: Speak loud enough so she 
doesn't have to move all of her paraphernalia, and 
that does not mean derogatorily. 
feY MR. DAROCZI: 
Q What I need to do is have you -- whenever 
you refer to a picture, look at number on the back 
&nd refer to it as such. Would you commence, please? 
A Yes. This is Item No. 3, there are two 
pistols. I'm not absolutely certain of the caliber. 
1 believe that one is a .32 and I belive this was a 
•380. These were on the couch and put down on the 
floor and opened up for photographs and that's a 
little pack that had some ammunition with it. I'm 
sorry. I have to take these glasses off because they 
don•t work. 
Q Okay. 
A This is another box that contains some more 
pistols here. I believe there are two pistols --
Q You are referring to? 
A Now the box -- I'm sorry. Exhibit No. 2, 
also in the front room. And this is the couch where 
they were found. 
Q Do you have an overall picture of the couch 
that -- or view? 
A I believe there are some over there that 
show better but this also shows the couch here. 
Q Go ahead, continue. 
A This is Exhibit No. 6 this is the .22 
caliber - -
THE COURT: Let me see the one with the 
couch. 
THE WITNESS: Okay. We haven't gone 
through that yet, but... 
THE COURT: Right. But exhibit number? 
THE WITNESS: Exhibit No. 4 has the couch 
and a revolver. 
BY MR. DAROCZI: 
Q Are the drugs on the couch? 
A Yes. All right. Not all of the weapons 
were photographed, try and make sure we have that 
clear. I think there are maybe -- I don't think they 
all were anyway. 
THE COURT: Mr. Retallick, No. 4 is the 
couch. Do you have a -- more distance shot of the 
couch that would help me to get the location a little 
better? 
THE WITNESS: Yes, sir. 
MR. RETALLICK: Mr. McCloy tripped over 
that cord, your Honor. I guess maybe we'll just --
it's still working. 
MR. DAROCZI: We're not going to charge him 
with a --
MR. RETALLICK: It's still working. 
THE WITNESS: All right. This may help. 
MR. DAROCZI: Let's identify it. 
THE COURT: This one has a mark on the 
back? 
THE WITNESS: Yeah, it was pulled out 
during the preliminary hearing. 
THE COURT: Well, why don't we remark it. 
MR. DAROCZI: As next in order? 
THE COURT: Yeah, the -- this will be 
2 I remarked, 
3 THE CLERK: Yes, it will be No. 7. 
4 MR. DAROCZI: This will be remarked? 
5 THE COURT: Yes, as No. 7. That's the 
6 prelim marking. 
7 MR. DAROCZI: Oh, okay. We !ll just put it 
8 right over it, No. 7. 
9 THE COURT: Put it right on the top where 
10 it was marked, No. 7. 
11 THE WITNESS: All right. This is No. 7. 
12 This is looking in -- coming in the front door. 
13 There were actually like two couches. This is 
14 against the south wall, this is just inside there. 
15 This is a couch where most of the drugs and firearms 
tS were found. 
B
 BY MR. DAROCZI: 
•*• J Q That's this couch? 
A Yes, that's a cushion --
THE COURT: That's the couch with number -• 
MR. DAROCZI: No. 4 is on. 
THE COURT: No. 4 and also taken of --
MR. DAROCZI: No. 4 and any other guns? 
THE WITNESS: Yes, I believe all of these 
weapons were on or around that couch there. 
1 MR. RETALLICK: All right. Your Honor --
2 BY MR. DAROCZI: 
3 Q Where are the drugs? 
4 A They are on the same couch. You can see 
5 right behind the agent, that officer, you see that 
6 little backpack? 
7 Q Yes. 
8 A That was left in place because it hadn't 
9 been seized yet. That's some of the drugs right 
10 there. I don't think you can see the marijuana bag, 
11 it's behind him. I think. 
12 Q Okay. Now the gun, No. 2, shows a weapon 
13 plus a -- what is that? 
14 A It's a scanner. 
15 Q A scanner? 
16 A Yes. 
17 Q Does the scanner have any -- in your 
18 experience have any role in drug transactions? 
*9 I A Yeah. 
MR. RETALLICK: I'm not objecting to the 
scanner, your Honor. 
MR. DAROCZI: Well, I'm just saying that 
that also ties in, Judge. Not only the drugs but 
scanner and the gun, that they constitute a whole, d 






MR. RETALLICK: A whole? 
2 I MR. DAROCZI: Yes. 
3 MR. RETALLICK: A whole what? 
4 MR. DAROCZI: Picture, a whole picture. 
5 THE COURT: The entirety? 
6 MR. DAROCZI: Yes, W-H-O-L-E. 
7 MR. RETALLICK: Not a H-O-L-E? 
8 THE COURT: Are you getting all of this? 
9 All right. 
10 THE REPORTER: I'm doing my best, your 
11 Honor. 
12 THE COURT: All right. Let's make it so we 
13 can get a record of it. Go ahead then. 
14 MR. RETALLICK: Your Honor, we will 
15 stipulate that these handguns were found within a 
16 proximity to the drugs. However, our objection 
17 remains the same that -- first of all, the long rifle 
18 that they brought in was not found in proximity to 
19 the drugs; is that correct? 
*0 I THE WITNESS: Not in the same room but was 
in the proximity of more paraphernalia and some 
records. We have a front room, kind of a dining room 
and a small bedroom off of that as I recall, and it 
was in that room there. That's what the rifle was. 






stipulate to that, your Honor. But once again our 
objection is that unless he's charged with a weapons 
offense, that the weapons become irrelevant and only 
are being admitted for the purposes of unduly 
prejudicing the jury against the defendant. 
MR. DAROCZI: We're not quite through, 
Judge. I would like Agent Acker to tell the Court in 
his experience what if any role he's had with drug 
dealers before the Court rules. 
THE COURT: Go ahead. 
MR. DAROCZI: I think you can resume your 
seat now unless you need to point things out. 
BY MR. DAROCZI: 
Q Are we through with that? 
A Yes. They are relevant to us because they 
turn up, not as an occasional thing, almost the rule 
anymore. It's been my experience and I believe those 
that work with me that they are commonly used in 
trading for drugs. They are also used -- I'm sorry, 
sometimes in enforcing what they call owes when they 
come back and collect debts from people and they are 
also used in intimidation when people go in houses. 
Q Is it unusual in your opinion? 
A Not at all unusual. Our agents run into 
that quite often, our undercover agents. And the 
1 weapons that we find -- it used to be not as 
2 prevalent and it seems more and more prevalent now 
3 that they are present in the houses where drugs are 
4 being sold. 
5 Q Do you have an opinion as to what -- in 
6 drug dealing, how the guns affected the transaction 
7 itself and those who would buy drugs from drug 
8 dealers? 
9 A Yeah. It has been in my experience and the 
JO experience I've learned from agents who have 
11 confronted these they are used for intimidation for 
12 those who come in there to make sure they don't get 
13 out of line and they also use them to protect their 
14 drugs also . 
15 Q I believe that's -- that would be -- and I 
16 ask that this be admitted --
*' I A And --
Q Yes, sir. You are not through? 
MR. RETALLICK: And? 
THE WITNESS: I said they commonly are 
traded also. 
BY MR. DAROCZI: 
Q Traded for? 
A For drugs. 
MR. DAROCZI: Okay. Well, Judge, then I 
1 ask that the Court rule -
2 MR. RETALLICK: Well, I have an opportunity 
3 to cross-examine 
4 MR. DAROCZI: I'm sorry, 
5 I THE COURT: Go ahead, cross-examine. 
6 
7 I CROSS-EXAMINATION 
8 BY MR. RETALLICK: 
9 Q Do you have any evidence, any witness 
10 statements, any informants -- as a matter of a fact, 
11 I saw nothing in the affidavit for search warrant 
12 that said Mr. McCloy personally possessed firearms to 
13 use in his drug trade? 
14 A No, sir 
15 Q You don't have any information to that 
16 effect? 
17 J A No, sir 
Q In fact it's probably safe to say that it's 
the exception rather than the rule, is it not, that a 
house in the state of Utah does not have a gun? 
Isn't that safe to say, the vast majority of the 
people in the state of Utah probably own firearms? 
A Boy, I don't know how to answer that one. 
I don't know how would you tie that one down. I'm 





Q Why not? 
A By the time I came up with the information 
that it was stolen, it's been my experience the only 
way you can proof someone knew a weapon was stolen is 
to get a confession out of them or have some other 
evidence. I just felt I didn't have the evidence to 
prove that he knew the weapon was stolen. 
MR. DAROCZI: Thank you. 
THE WITNESS: I had suspicions but I did 
not have enough to prove and I felt I could up the 
case that I would not be able to go anywhere with 
because I found it was stolen sometime after I had 
seized it. 
BY MR. DAROCZI: 
Q So if you were a gung ho officer wanting to 
singe him, then you would have proceeded with this 
charge? 
A I would have pushed for that if I felt if 
the charges were serious enough that we had it. 
MR. DAROCZI: That's all. 
THE COURT: Officer, now as I understand 
your testimony, you found seven firearms in the -- on 
these premises? 
THE WITNESS: Yes, sir. 
THE COURT: Did that include the -- was 
that a .22 rifle? 
THE WITNESS: Yes, sir, the rifle is one of 
those firearms. 
THE COURT: And where were these seven 
firearms found? 
THE WITNESS: Most of them in the front 
room around that couch that we were just --
THE COURT: How many? 
THE WITNESS: Well, that would have to be 
six of them and the rifle was the only other one that 
was in the other room. 
THE COURT: And what if anything did you 
find in the way of drug related activities or 
evidence where the rifle was found? 
THE WITNESS: There was at least one bag --
I'll have to look on there. At least one bag of what 
is called packing material. There were Ziplock bags 
and there was also a record book seized from that 
room also. 
THE COURT: What kind of a record book? 
THE WITNESS: This is what we're talking 
about. I would have to look at them but it's what I 
call owe sheets where you keep records of 
transactions. 
MR. DAROCZI: What kind of transactions? 
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(JURY LEAVES THE COURTROOM.) 
THE COURT: ARE THERE ANY OTHER MATTERS UNTIL 
DELIBERATIONS ARE COMPLETED? 
MR. RETALLICK: NO, YOUR HONOR. 
THE COURT: WE'LL BE IN RECESS THEN. 
(WHEREUPON THE COURT TOOK A RECESS.) 
THE COURT: ALL RIGHT. WE'RE NOW BACK ON RECORD. 
I'VE BEEN ADVISED THE JURY'S REACHED A VERDICT. YOU MAY BRING 
THE JURY IN. 
(WHEREUPON THE JURY IS RETURNED TO THE COURTROOM.) 
THE COURT: EVERYONE PLEASE RISE. YOU MAY BE 
SEATED. LADIES AND GENTLEMEN OF THE JURY, HAVE YOU SELECTED A 
FOREPERSON? AND IF SO, WOULD THAT PERSON STAND? AND WITHOUT 
ANNOUNCING THE VERDICT OR VERDICTS, WOULD YOU TELL ME WHETHER 
OR NOT YOU HAVE REACHED VERDICTS IN EACH OF THE THREE COUNTS? 
A JUROR: WE HAVE. 
THE COURT: WILL YOU HAND THE VERDICT FORMS TO THE 
BAILIFF PLEASE? 
AND WOULD THE DEFENDANT PLEASE STAND? AND WOULD HE FACE 
THE FOREPERSON AND WOULD YOU STAND AGAIN, MR. FOREPERSON? AS 
TO COUNT 1, POSSESSION OF CONTROLLED SUBSTANCE WITH INTENT TO 
DISTRIBUTE METHAMPHETAMINE, WHAT IS YOUR VERDICT? 
A JUROR: GUILTY. 
THE COURT: AS TO COUNT 2, POSSESSION OF CONTROLLED 
SUBSTANCE WITH INTENT TO DISTRIBUTE MARIJUANA, WHAT IS YOUR 
161 
VERDICT? 
A JUROR: GUILTY. 
THE COURT: AND COUNT 3, POSSESSION OF DRUG 
PARAPHERNALIA, WHAT IS YOUR VERDICT? 
A JUROR: GUILTY. 
THE COURT: THANK YOU. YOU MAY BE SEATED. DO YOU 
WISH THE JURY POLLED? 
MR. RETALLICK: YES, YOUR HONOR. 
THE COURT: YOU WOULD BECAUSE I TOOK MY LIST OF 
JURORS IN THE OTHER ROOM. I THINK I CAN GET IT HERE. 
(WHEREUPON THE JURY WAS POLLED.) 
THE COURT: IT DOES APPEAR THAT -- AND IS THAT --IF 
IT IS NOT YOUR VERDICT IN EACH COUNT, PLEASE RAISE YOUR HAND. 
THANK YOU. IT APPEARS THAT THE JURY VERDICT FORM IS IN 
ORDER, THAT THE VERDICT IS UNANIMOUS IN EACH INSTANCE. 
LADIES AND GENTLEMEN OF THE JURY, WE THANK YOU. AGAIN, I 
APOLOGIZE FOR SOME OF THE DELAYS. UNFORTUNATELY, THEY DO 
OCCUR AND YOU'VE BEEN VERY PATIENT. AGAIN, I COULD GIVE YOU 
MY FULL SPEECH THAT I GAVE YOU RIGHT AT THE BEGINNING BEFORE 
YOU WERE SELECTED THAT THIS IS NOT AN EASY TASK. IT'S A 
DIFFICULT JOB TO SIT IN JUDGMENT AGAINST ANY PERSON AND TO 
CONSIDER AND HEAR ALL OF THE EVIDENCE. YOU'VE BEEN A VERY 
ATTENTIVE JURY. AND OF COURSE I HAVE NO COMMENT ON YOUR 
VERDICT. IT'S THE RIGHT VERDICT BECAUSE YOU REACHED IT. AND 
THAT'S ALL I CAN SAY. I GAVE YOU THE LAW. YOU FOUND THE 
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FACTS AND YOU REACHED YOUR VERDICT, SO THAT'S THE JOB THAT YOU 
WERE BROUGHT HERE TO DO. AND YOU MAY BE EXCUSED. IF YOU HAVE 
COATS OR ANYTHING THAT YOU MAYBE LEFT SOMEWHERE, PLEASE GET 
THEM. IF YOU WISH, YOU MAY REMAIN IN THE COURTROOM AND SEE 
WHAT HAPPENS HEREAFTER. BUT YOU MAY STEP DOWN AND ARE EXCUSED 
FROM JURY DUTY NOW. THANK YOU. 
(WHEREUPON THE JURY LEFT THE JURY BOX.) 
THE COURT: ALL RIGHT. NORMALLY THE COURT WOULD 
REFER THIS MATTER FOR A PRESENTENCE REPORT BEFORE IMPOSING 
SENTENCE. I'M GOING TO ORDER THAT THE DEFENDANT BE TAKEN INTO 
CUSTODY AT THIS TIME --
MR. RETALLICK: YOUR HONOR, WE'RE GOING TO ASK THAT HE 
REMAIN OUT ON THE STATUS, RELEASE STATUS. I'VE TALKED THIS 
OVER WITH THE STATE AND THEY HAVE NO OBJECTION TO THAT. 
THE COURT: WELL, I DO. HE'S GOING INTO CUSTODY. 
HE'S BEEN CONVICTED OF A VERY SERIOUS OFFENSE OF PEDDLING 
DRUGS, AND HE'S GOING INTO JAIL RIGHT NOW. 
THE CLERK: YOUR HONOR, WE CAN SET SENTENCING 
JANUARY 12TH AT 9:30. 
THE COURT: JANUARY THE 12TH AT 9:30. ALL RIGHT. 
BEFORE HE GOES, WE NEED TO SET A DATE FOR SENTENCING. 
THE CLERK: JANUARY 12TH. 
THE COURT: JANUARY THE 12TH. IS THAT A GOOD TIME 
FOR YOU, MR. RETALLICK? 
MR. RETALLICK: JUST A SECOND, YOUR HONOR. LET ME 
1S3 
ill CHECK. 
2 THAT WILL WORK. 
3 THE COURT: OKAY. AND THAT WILL BE AT 9:30 ON 
4 JANUARY THE 12TH. ARE THERE ANY OTHER MATTERS TO BRING BEFORE 
5 THE COURT? 
6 MR. DAROCZI: NO, YOUR HONOR. 
7 THE COURT: ALL RIGHT. WE'LL BE IN ADJOURNMENT. 
8 DIRECT THE CLERK TO ENTER THE VERDICTS. 
9 (WHEREUPON THE COURT ADJOURNED.) 
10 ***** 
11 
1 2 II CERTIFICATE 
13 II STATE OF UTAH 
) SS 
14 II COUNTY OF WEBER) 
15 THIS IS TO CERTIFY THAT THE FOREGOING 163 PAGES OF 
16 TRANSCRIPT CONSTITUTE A TRUE AND ACCURATE RECORD OF THE 
17 PROCEEDINGS TO THE BEST OF MY KNOWLEDGE AND ABILITY AS A 
18 CERTIFIED SHORTHAND REPORTER IN AND FOR THE STATE OF UTAH. 
19 || DATED AT OGDEN, UTAH THIS 23RD DAY OF FEBRUARY 1999 
20 




1 OGDEN, UTAH; FRIDAY, JUNE 26, 1998; 1:34 P.M. 
2 HONORABLE ROGER S. DUTSON, JUDGE PRESIDING 
3 P R O C E E D I N G S 
4 THE CLERK: State of Utah vs. Tracy J. McCloy, 
5 Case No. 971900382, time set for motion hearing. 
6 THE COURT: Are the parties ready to proceed? 
7 MR. DAROCZI: The State's ready, your Honor. 
8 THE COURT: Is the defense ready? 
9 MR. RETALLICK: The defense is ready, your 
10 Honor. 
11 THE COURT: I apologize for being just a little 
12 bit late. I had lunch with my grandson, Gregory, who's 
13 back here in the courtroom, and his mother, and they just 
14 didn't bring the meal in time, and so we were a little 
15 bit late getting finished. But we're only ten minutes 
16 late, so that's not too bad, I suppose. 
17 Now, this is a motion filed by the defense to 
18 suppress evidence in this case. The charge of sale, 
19 distribution of methamphetamine, a first-degree felony; 
20 and possession of marijuana with the intent to 
21 J distribute, a second-degree felony; and then a third 
charge of Class B misdemeanor possession of drug 
paraphernalia. And the parties, then, may proceed. 
^ I need to indicate we have had some evidentiary 
5 proceedings, Mr. Retallick — I think you're aware of 
22 
23 
1 that — where some of the same types of issues have been 
2 discussed, but it was when your client was not 
3 represented by an attorney, and the Court was a little 
4 bit concerned that because he doesn't know all of the 
5 legal rules, that perhaps some issues he might have 
6 missed and need to be raised. 
7 You've raised some issues, and I don't know if 
8 you've had a chance to review the record and/or the 
9 videotapes — 
10 MR. RETALLICK: No, I haven't, your Honor. 
11 THE COURT: - that have been taken, but there 
12 has been evidence presented already in one hearing 
13 relating to suppression of the evidence here. So you may 
14 proceed, then. Now, who wishes to go first? 
15 Mr. DAROCZI: Well, as I see it, Judge, I think 
16 we're both — we're both probably in agreement to submit 
W the affidavit, which is what has been challenged by the 
18 I defense here. But the affidavit, as it stands, does 
spell out probable cause to issue the search warrant, 
so — 
THE COURT: Right. 
MR. DAROCZI: - I think we probably are willing 
to submit the issue on the affidavit — on the 
[unintelligible] — 
MR. RETALLICK: Yes. I wasn't - I was not 
planning on calling witnesses today, your Honor. 
THE COURT: Okay. 
MR. RETALLICK: It's my understanding that we 
were to argue — 
THE COURT: You want to just argue the legal 
aspects of it, then. 
MR. RETALLICK: Yes, your Honor. 
THE COURT: Very well. You may proceed. It's 
your motion, there for... 
MR. RETALLICK: Thank you, your Honor. 
Your Honor, if I could have just a few minutes 
with Mr. McCloy. 
THE COURT: Okay. Did you want to do it just 
in court here, or did you want to have a recess? 
MR. RETALLICK: Well -
THE COURT: It might be best - there's a 
conference room right outside. 
MR. RETALLICK: We've got a tape, your Honor, 
of a conversation between Mr. Daroczi and Mr. Acker from 
a previous hearing, and he feels it's very important that 
I listen to that, and it may be extremely relevant to 
this issue, so I'd like to do so. 
THE COURT: Okay. 
MR. RETALLICK: Just take a brief -
THE COURT: We'll take a brief recess, then. 
3 
(Whereupon a recess was taken 
from 1:38 p.m. until 1:53 p.m.) 
THE COURT: All right. You may proceed. 
MR. RETALLICK: Thank you, your Honor. 
In regards to our motion to suppress, as you 
read through the affidavit, your Honor, you can tell that 
this affidavit was crafted by a master. Mark Acker has 
been doing these types of affidavits for — well, he's 
been employed as a police officer for 12 years. He was 
with the Strike Force for a number of years. He's had 
numerous courses and plenty of training in how to put 
together affidavits. 
But the real concern I have with this 
affidavit, your Honor, is the fact that there are so many 
innuendos, insinuations, and unsubstantiated rumors that 
are woven in with those things that might raise to the 
level of a sufficient justification for an affidavit or a 
search warrant that it just totally affects the entire 
document. 
And to illustrate my point, your Honor, if you 
read the State's brief in opposition, I mean not only can 
he weave this to the point where it can confuse, muddy, 
and absolutely mislead the neutral and detached 
magistrate, but it also confused, mislead and deceived 
Mr. Daroczi himself. If you look at their affidavit — I 
4 
mean the response, the State's response to this. On 
page 2, the second paragraph, he says: 
"Agent Acker contacted Agent 
Van Orden concerning the defendant. 
Agent Van Orden informed Agent Acker 
that he had been involved with a 
confidential informant who was familiar 
with the defendant. The confiduntial 
informant had conducted at least five 
controlled buys of controlled narcotics 
from the defendant under the direction 
of Agent Van Orden." 
That is absolutely false, your Honor. 
MR. DAROCZI: It is. We can see that the word 
"defendant" should not be in there, your Honor. 
MR. RETALLICK: Well, obviously that it — once 
again, Mr. Daroczi, I think, was mislead by the way that 
this affidavit was craftily put together. And another 
great example in this affidavit, your Honor, is where he 
talks about the information that he received from Agent 
King. He says: 
"I learned from Agent King that 
within the past four days Agent King 
has conducted two controlled buys from 
the residence at 1612 Kiesel. Agent 
King used an informant and an unwitting 
informant to accomplish these buys." 
And then they talk about the great C.I. tactics 
that they use in controlling their C.I.fs. They search 
the C.I.'s; they make sure they don't have anything on 
them. They have them wired and everything. 
Well, it's not the C.I. who's making the 
controlled buys, your Honor; it's the unwitting 
informant. If you read the affidavit very carefully — 
they talk about two buys. During one of the buys, Davis 
Metro narcotics agents working in an undercover capacity, 
went with the C.I. and the unwitting informant and 
observed the unwitting informant going into 1612 Kiesel 
to make the purchase. 
There is no evidence that any C.I.-control 
methods were used for that unwitting informant. There's 
no evidence concerning the validity or the reliability of 
that unwitting informant. All they know is the unwitting 
informant goes into a house, comes back out, and says, 
"Well, yeah, this is where I got it." He could have had 
it in his pocket the whole time and done this in order to 
try to protect himself as far as any kind of 
distributions. 
And it says during the other transaction — so 
we're talking both of the transactions — once again you 
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have the same unwitting informant going into the 
residence. Once again, it's another situation where you 
have little bits of fact woven in the fabric of 
tremendous stretches of information. And they're all 
being used, basically, to bootstrap the little bit of 
facts that they have into coming up with the probable 
cause for issuing the search warrant. 
The next paragraph in this affidavit talks 
about Agent King informed that he had arrested another 
suspect on drug charges on March 13th, that the person 
was not connected with the investigation of the other 
drug sales, but it talks about what this individual told 
them and everything. But there's absolutely nothing in 
there about the reliability of that informant, whether 
any of the information that that individual provided was 
investigated, proved to be dependable, or anything of 
that nature. 
And the same thing when they talk about back in 
December of x96. They said they had — so they start 
searching. They get the name Tracy McCloy in their head, 
and they start searching — they're making a lot of — for 
example, they have somebody watching the place, somebody 
writing down license-plate numbers, and they say: 
"Your affiant conducted registration 
checks on these vehicle license numbers 
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and found at least three of the vehicles 
are registered to individuals reported 
to be involved in narcotics use." 
So that's — you know, what's the reliability of 
somebody who's reported to be involved in narcotics 
abuse? You hear rumors about people all the time. 
There's nothing in this that is going to be able to 
bootstrap it into probable cause. 
And once again it says another individual has a 
history of thefts. Well, you know, your Honor, I guess 
if they sat outside my office and took the license-plate 
numbers of all the people who came to see me, or the foot 
traffic identified, they're going to find people who have 
criminal histories. I think it's absolutely amazing how 
many people — I'm sure the Court's done this. You go out 
to a rodeo, you go to some large event, you go to a 
grocery store, and it's absolutely amazing how many 
people you recognize as defendants that I represented or 
defendants that I recognize from court. So trying to 
bootstrap it that way, your Honor, just isn't going to 
cut it. 
The information continues on. Once again, it's 
bootstrap after bootstrap. It talks about a complaint 
received back in December of 1996, and I think, your 
Honor, there's probably a staleness issue there. But it 
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says the complaint stated that two other individuals were 
buying methamphetamine from the residence at 1612 Kiesel. 
And then he says: 
"Your affiant is familiar with one 
of the names given in that as a person 
who buys methamphetamine from 1612 Kiesel." 
If they had a specific C.I. or if they had a 
specific individual who says he was arrested for this, he 
confessed that this is where he bought — no, that's not 
the information we're getting. We're saying, "Wow, and I 
know one of these guys, and I know he buys his 
methamphetamine from there." There's absolutely nothing 
to link it up. How do you know? How does that 
individual buy it from 1612 Kiesel? 
And then once again it says: 
"Your affiant has learned information 
from another informant who has worked with 
your affiant in the past three months. 
Your affiant also has been involved in 
narcotics cases in which the person was a 
suspect." 
Once again, your Honor, we're to the point 
where we're just doing a tremendous amount of 
bootstrapping. I don't blame Judge Lyon for signing this 
because the judges — I've seen it happen. You know, 
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we're in court; we're in law and motion. There's a brief 
break in the action, and somebody walks up and presents 
this. The judges read through it quickly. And if you 
just read through this quickly, it is obvious that it was 
well crafted, well drafted, and that it tends to give the 
appearance that there's probably probable cause. But 
once you start weeding through this, seeing all the 
bootstraps, seeing all the inferences that are being 
compounded with inferences, that are being compounded 
with inferences in order to get probable cause, it's 
obvious that probable cause did not exist. 
Additionally, Agent Van Orden had a C.I. who 
said she knew Tracy McCloy, that she could go in and she 
could purchase drugs from Tracy McCloy. That would have 
been the best thing ever, your Honor. There would be 
nothing I could say about this affidavit if Van Orden 
took that C.I. and said, "Go buy something from Tracy," 
and had a purchase where the C.I. was — it doesn't even 
matter if the C.I. was wired. They could go in — proper 
C.I.-control methods used — go in to Tracy and say, "I 
want meth," buy some meth, come out and say, "I bought 
it." And then that's going to give the Court all the 
probable cause they're going to need to issue a search 
warrant. 
This bootstrapping effect, your Honor, is 
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1 egregious. I think it's — it's the similar type of 
2 bootstrapping that the detectives from the property theft 
3 division used in getting a search warrant to go in and 
4 search later on. That was eventually suppressed also, 
5 your Honor, because once again I believe Tracy McCloy, 
6 somebody these people don't like, it's somebody they're 
7 going to target, and they're going to do and take 
8 whatever methods and whatever little facts that they have 
9 and stretch it to the point where they feel that they 
10 have sufficient for probable cause. 
11 Based on that, your Honor, I'll submit it. 
12 THE COURT: And before you sit down -
13 MR. RETALLICK: Yes, your Honor. 
14 THE COURT: - let me ask you some questions 
15 here. 
16 MR. RETALLICK: Before you ask, I do have one 
17 technical defect. 
18 THE COURT: Yes. 
19 MR. RETALLICK: And the affidavit was signed by 
20 Michael Lyon, it appeared, on the 14th of March. It 
21 doesn't state what year, your Honor. I think that is a 
22 technical defect of the search warrant which — 
23 THE COURT: It -
24 MR. RETALLICK: - in and of itself could be 
25 sufficient to throw out the — 
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THE COURT: It clearly is; however, testimony 
was given at an earlier hearing on that issue — 
MR. RETALLICK: All right. 
THE COURT: — and the testimony was that it was 
contemporaneous with the actual issuance of the search 
warrant, which was properly dated. 
MR. RETALLICK: All right. 
THE COURT: So I have ruled on that issue, and 
I think that's supported by evidence on the record now. 
But I agreed that that was possibly a technical problem. 
MR. RETALLICK: Your Honor, Mr. McCloy would 
point to State v. Anderton, 668 P.2nd 1258, which states 
that where the preprinted form affidavit that supports a 
search warrant was left blank concerning the date of the 
informant's observations and the date the information was 
given to the affiant, any defect in the affidavit caused 
by the blank was required to be disregarded in substance. 
And that's what he would rely on in support of his 
position that it's an invalid affidavit, but I'm prepared 
to entertain the Court's questions. 
THE COURT: Failure to put specific times of 
the events relied on, then. 
MR. RETALLICK: That's my understanding of that 
particular case law, your Honor. 
THE COURT: And what's that citation? 
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MR. RETALLICK: 668 -
THE DEFENDANT: It's under Anderton, 668 P.2nd 
1258, Utah, 1983. And then there was another — 
THE COURT: Well, let your attorney do the 
talking. You just give the information that you have 
there to him. 
MR. RETALLICK: And then there's another case 
in point, which is Dennett v. Powers, which is 536 P.2nd 
135, a 1975 case from the Supreme Court which states — 
THE COURT: Okay. That's 536 Pacific 2nd, 
page -
MR. RETALLICK: 135. 
THE COURT: - 135. Do both of these relate to 
the failure to put in — 
MR. RETALLICK: Yes, your Honor. 
THE COURT: - times and -
MR. RETALLICK: It says mandatory compliance 
with Subsection B, pertaining to the time of issuance and 
service of the summons, must be complied with, or the 
action is deemed dismissed, holding that deletion of 
"deemed dismissed" language from the rule requires 
affirmative dismissal by the Court. 
THE COURT: Well, that again relates to the 
time of issuance of the search warrant. Do you have any 
cases that relate specifically to the times of the events 
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1 not being clear in the search warrant that they were 
2 issuing? 
3 MR. RETALLICK: Well, your Honor, I think the 
4 Anderton case is specifically focused on, and I think 
5 what it addresses is a staleness issue. 
6 THE COURT: Yes. Okay. 
7 MR. RETALLICK: And I did not see that problem 
8 in this affidavit, although Mr. McCloy would disagree 
9 with my evaluation. 
10 THE COURT: Sure. 
11 THE DEFENDANT: What about -
12 THE COURT: But I'll review those cases. 
13 MR. RETALLICK: All right. Thank you, your 
14 Honor. 
15 THE COURT: Now, what is your position 
16 concerning a sale to an unwitting informant if the Court 
17 were to find that, in fact, there were drugs sold to an 
18 unwitting informant? 
19 MR. RETALLICK: There's no information that the 
20 drugs were ever sold. There's no lab reports that these 
21 drugs — that it was methamphetamine. All they said is 
22 they have an unwitting informant go in and come out with 
23 some — 
24 THE DEFENDANT: [Unintelligible] quantity. 
25 MR. RETALLICK: - suspected -
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THE DEFENDANT: Quantity. 
MR. RETALLICK: - let's see - that they 
accomplished some buys. There is no information 
whatsoever whether that unwitting informant even came out 
with drugs that were tested positive. They say 
methamphetamine, your Honor. I've had clients arrested 
for allegation that they had methamphetamine in their 
pocket. When they finally take the stuff down to the 
crime lab and test it, it was frosting off a Danish. And 
so there's no information as to whether it was the NIK 
test that was done to determine whether that was 
methamphetamine, whether there was a lab test done to 
determine whether that was methamphetamine, or whether 
they just bought it and said, "Well, this is meth." 
THE COURT: I see. So you're saying if they 
had proof that an unwitting informant bought drugs — if I 
found that to be a reliable situation, then that would be 
admissible if there was proof of — 
MR. RETALLICK: Well -
THE COURT: - the drug. 
MR. RETALLICK: - that's true, your Honor, but 
I think it has to go one step further. If they're using 
an unwitting informant, what C.I.-control measures have 
they used? 
THE COURT: Yes. I understand. 
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1 MR. RETALLICK: There's nothing to prove -
2 THE COURT: Reliability's always an issue. 
3 MR. RETALLICK: Right. Reliability is a 
4 critical issue in this case. There's nothing to prove 
5 that that unwitting informant did not just walk up to the 
6 door, walk in and walk out, with drugs that he already 
7 had on his possession. 
8 THE COURT: So that's your challenge in this 
9 case? 
10 MR. RETALLICK: Yes, your Honor. 
11 THE COURT: All right. Thank you. You may be 
12 seated. 
13 MR. RETALLICK: Thank you. 
14 THE COURT: Mr. Daroczi? 
15 MR. DAROCZI: Well, your Honor, just to address 
16 this issue first as to the unwitting informant. It 
17 appears that this is a situation where the Court can 
18 appreciate that this would not be a ruse, for instance, 
19 committed on the police officer or to trick the police 
20 officer. 
21 An unwitting person is an unwitting person who 
22 acts unknowingly and not knowing that this buy — that the 
23 police were waiting in the wings, that the C.I., who is 
24 aware of going with a police officer, is then — is 
25 trusted by this unwitting informant. The buy is made. 
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The drug is turned over to the C.I./ who turns it over to 
the police, and it is found positive for 
methamphetamines. 
THE COURT: So your assertion is it was tested 
and found to be methamphetamine. 
MR. DAROCZI: And that's what they - that's 
what the affidavit — that's how the affidavit reads. 
MR. RETALLICK: What - what -I'm sorry. I 
don't see any indication that — 
MR. DAROCZI: Page 4, first paragraph, the last 
two lines. 
MR. RETALLICK: First paragraph. 
MR. DAROCZI: So counsel talks about 
bootstrapping, and, as a matter of fact, one item does — 
can bootstrap — if he chooses to use that word; there's 
nothing wrong with that word — can bootstrap one item. 
For instance, the short-term traffic, which is known by 
the officers — the nature of the traffic, didn't just 
short-term traffic, but what type of short-term traffic, 
which the officers know is drug traffic, know that to be. 
But does he stop at that? No, it is bootstrapped, if the 
Court will, by the further information that's provided to 
the Court. 
So as far as the information on the part of the 
date on the affidavit left blank, whereas on the search 
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warrant itself, with the same handwriting, the Court also 
covered it by — well, recovered it by testimony. It's 
signed contemporaneously. 
And I also have a case for the Court which, of 
course I won't prepare for this is just — this just came 
out of the blue, that says that the affidavit and the 
search warrant are to be taken together in their 
entirety, to read that to see if, to see if, taken 
together, they suffice and they stand as a search 
warrant. 
THE COURT: Mr. McCloy, I'm having real trouble 
hearing — 
THE DEFENDANT: I'm sorry. 
THE COURT: — because your voice kind of just 
sounds like a rumbling in the background, and it's a 
little hard for me. 
THE DEFENDANT: I apologize, your Honor. 
MR. DAROCZI: So at any rate, the State's 
position is that Gates v. Illinois, it simply says that 
the entirety — taken together, so that there's the — the 
issuing magistrate, Judge Lyon, reads this, and he is 
satisfied that — probable cause isn't — see — well, 
counsel talks about, "Well, this isn't, you know, a 
positive" — it's — all we need is for the information for 
the court to say, "Look, there's probably — there's 
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probable cause. There's a probability that at 1612, if 
you go in with the search warrant, drugs will be found," 
And that probability is borne out, and it is 
bootstrapped by one to the other to the other, to the 
point where the entirety, as accomplished in Gates v. 
Illinois — 
THE COURT: Well, let me interrupt you there. 
Isn't it true that our Supreme Court has said that 
allegations of prior offenses, as are included in this 
particular search warrant, cannot be considered by the 
Court as part of the entirety? 
MR. DAROCZI: And I ask that the Court 
blue-line that, and I ask that — and so the thinking is, 
that once the Court blue-lined whatever's extraneous or 
improper even to put in there — once the Court has 
blue-lined it, then — 
THE COURT: Okay. Just so I understand your 
argument. 
MR. DAROCZI: Yes. That is my argument, that 
the Court read it, and if the Court still finds that the 
remaining allegations add up to a probable cause, then it 
stands. That is — really all we — I submit that a close 
reading of the affidavit is all that's required, and if 
this Court disagrees with Judge Lyon, then of course we 






whether every T 
asking for 
we're not 
courts have gone 




crossed and every I 
a commonsense reading of 
going to 
the 
be quibbling whether 






• the date of the 
information — of the affidavit, the year itself is not 
there, when it's obvious that the same handwriting of the 
search warrant, which is issued contemporaneously. 
That's exactly what the courts have conveyed to 
the — from on high to the judges who review this, who 
work in the trenches, to say, Look, it's a commonsense 
interpretation, is what we want you to give to the 
reading and the allegations of the affidavit. And that's 
all I ask. I submit it, your Honor. 
THE COURT: All right. Now, do you wish to 
respond? 
MR. RETALLICK: Thank you, your Honor, just 
briefly. And I believe the Court — that's one issue I 
had missed, about the prior drug history and everything. 
And I think — let's suppose Judge Lyon was teetering, 
whether there was probable cause or not. I think as soon 
as he hits that and as soon as he reads that, that 
Mr. McCloy has a prior drug-distribution arrest as recent 
as 1995, that's going to push him over the edge. Quite 







COURT: Let me interrupt you — 
RETALLICK: Sure. 
COURT: — for a moment. Do you concede, 
as the reviewing judge, I have the right to 
review everything that is in the affidavit, even though 
I'm not the magistrate that issued it, to determine 
whether or not even the extraneous items that were not 
admissible or shouldn't be considered, that magistrate 
appears to have a good basis for reaching a 
probable-cause finding? 
MR. RETALLICK: Yes, your Honor. 
THE COURT: Okay. 
MR. RETALLICK: Yes, I agree with that. 
THE COURT: Thank you. 
MR. RETALLICK: And additionally, Mr. Daroczi 
talks about the positive test. Once again, it was a 
field test. It doesn't say what kind of field test. It 
doesn't say whether it was a NIK test, and the 
reliability of those tests have always been in question. 
Once again — and I don't know if this Court was 
the one who dealt with that case. It was a case here in 
Weber County where an individual was arrested, and he had 
a napkin in his pocket. They unrolled the napkin, and 
they found some things in the napkin. They actually 
tested it positive with a NIK test or the flash test for 
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drugs, and it was taken up to the crime lab and 
discovered to be Danish frosting. 
THE COURT: Was that a search-warrant case? 
MR. RETALLICK: It was an arrest, and when they 
made the arrest they searched the individual, and they 
found this on his person. 
THE COURT: Yeah, that wasn't a search-warrant 
case, though, was it? 
MR. RETALLICK: That's correct. 
THE COURT: Okay. 
MR. RETALLICK: And you've already mentioned 
that you could go ahead and blue-line or excise the 
information, but I think it goes to showing the intent. 
It says: 
"Tracy McCloy has had a prior 
drug-distribution arrest as recent 
as 1995." 
Tracy has no prior drug-distribution charge in 
1995. He has some prior possessions, but not a 1995 
distribution charge. 
Mr. McCloy maintains, your Honor, that Agent 
Acker did not do a sufficient investigation in this. In 
fact, his affidavit — Mr. McCloy wants me to point out 
that the affidavit indicates the only time he indicates 
he ever left the police station to do any kind of 
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personal investigation is when he went by the residence 
at 1612 Kiesel and observed the address numbers on the 
pillar of the front porch. 
He also — letfs see. And Mr. McCloy wanted me 
also to bring out, which I think I already argued, that 
if drugs could readily be bought, I think it would have 
been incumbent on Agent Van Orden, who had a C.I. who 
claims he had — the C.I. had an in with Mr. McCloy and 
had an in to purchase narcotics there, that that should 
have been done. And I think if that hasn't been done, 
that reflects on not only the credibility of that C.I. 
but the credibility of all the information received. 
Thank you. 
THE COURT: All right. Now, we have one other 
issue before the Court, and that's the State's motion 
in limine. 
MR. RETALLICK: I don't know if we were 
prepared to address that. 
THE COURT: Well, I'm going to issue a ruling 
substantially in your favor on that issue, so — 
MR. RETALLICK: Oh, well. 
THE COURT: - I will rule on that one right 
now. The credibility of witnesses in a case such as this 
are always at issue. The real question is how far can 
the Court go in allowing impeachment evidence, and I 
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